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Mr. Michael Jay Burns 
Staff Attorney 
Texas Workforce Commission 
Information Release Department 
101 East lSh Street 
Austin, Texas 78778-0001 
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Dear Mr. Bums: 

You ask whether certain information is subject to required public disclosure under 
the Open Records Act, chapter 552 of the Government Code. Your request was assigned 
ID# 113660. 

The Texas Workforce Commission (the “Commission”) received a request for a 
certain investigative report. You assert that the requested report is excepted from required 
public disclosure under section 552.103 of the Government Code. 

Section 5.52.103(a) applies to information 

(1) relating to litigation of a civil or criminal nature or settlement 
negotiations, to which the state or a political subdivision is or may be 
a party or to which an officer or employee of the state or a political 
subdivision, as a consequence of the person’s office or employment, is 
or may be a party; and 

(2) that the attorney general or the attorney of the political 
subdivision has determined should be withheld from public inspection. 

To secure the protection of section 552.103(a), a governmental body must demonstrate that 
requested information “relates” to a pending or reasonably anticipated judicial or 
quasi-judicial proceeding. Open Records Decision No. 588 (1991). You maintain that the 
information relates to reasonably anticipated litigation. 

l 

P.O. BOX 12548 AUSTIN, TEXAS 7871 l-2548 
AN E”L!AL EMPLOYMENT “PPORTUNlTY EMPLOYER 



Mr. Michael Jay Burns - Page 2 

Section 552.103 requires concrete evidence that the claim that litigation may ensue 
is more than mere conjecture. Open Records Decision No. 5 18 (1989). A mere threat to sue 
is not sufficient to establish that litigation is reasonably anticipated. See Open Records 
Decision No. 33 1 (1982). There must be some objective indication that the potential party 
intends to follow through with the threat. See Open Records Decision No. 452 (1986) at 5. 
On the other hand, several threats to sue and the hiring of an attorney for the purpose of 
carrying out the threat is evidence that litigation is reasonably anticipated against a 
govermnental body. See Open Records Decision No. 288 (1981). Moreover, when an 
attorney for the potential opposing party made a demand for disputed payments and 
threatened to sue if suitable payments were not made promptly, the exception applies. See 
Open Records Decision No. 346 (1982). 

You assert that the Commission expects to be made a party to litigation because you 
say the requestor has stated that he has contacted the American Civil Liberties Union and 
discussed the incident that was investigated with an attorney. We conclude that in this 
instance the Commission has not established that litigation is reasonably anticipated. 
Accordingly, the Commission may not withhold the requested information from the 
requestor baaed on section 552.103 of the Government Code. 

We are resolving this matter with this informal letter ruling rather than with a 
published open records decision. This ruling is limited to the particular records at issue 
under the facts presented to us in this request and may not be relied upon as a previous 
determination regarding any other records. If you have questions about this ruling, please 
contact our office. 

Yours very truly, 

Kay Hastings 
Assistant Attorney General 
Open Records Division 
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Ref.: ID# 113660 

Enclosures: Submitted documents 

cc: Mr. Jose Santana 
1122 Tetbury Lane 
Austin, Texas 78748 
(w/o enclosures) 


